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discrimination within the meaning of Article 14 (Kjeldsen, Busk L{adsen and
Pedersen' j1l'dgf.r.ent of7 Decembel 1976' series A no. 23, $ 5ó). The Govemment
are of the opinion that the venue for giving birth is not such a personal
chafacteristic, Íherefore Artic|e J4 is not applioable in the presgnt case' As regalds
the applicant's complaint under Article 8, taken alone, the Govemment reiterate
that no pregnant woman in Hungary is prevented írom exelcising her right to self.
detemination, that is a]l are fÍee to decide whethel to take advantage of available
health care services or not. Contíary to her al]egations' the applicant could not cite
any specific example (and certainly not her own personal expelience) when a
woman had been penalised for the sole reason dlat she had refused to go to
hospital to gi\.e birth.

4. By characterising the Govemment's position as an "unreasonably protectionist
attitude", the applicant seems to loose sight of the fact that it is not only the
pregnant woman's ght to self-determination whicb js at stake in the process of
biÍth but the ghts of the child to be bom. In this lespect the Govemment wish to
point out that the applicant's arguments about the proper terminology to be used,
denying that the rights of the child are at stake at birth and suggesting that "it
would be more precise to w te about 'foetal rights"' (see S 16 of OA) puts the
issue of home birth in a new context. Frcm this perspective, regulation of home
birth involves decisions about se ous issues ofethics such as the definition of the
notion ofa "child", its delimitation from a "foetus", and the limits ofthe rights of
the foetus. In lack of a European consensus on these ethioal issues, the
Govemment submit that State Parties to the Convention enjoy a very wide margin
of appleciation in the regulation ofhome biÍh.

5. The Govemment are of the opinion that such a "protectionist attitude" is
justiÍied by the State's obligation to protect the child's right to life. Article 2 of
the Convention itself requires that in case of the death of a child an effective
investigatiot1 be caÍried out' Therefore prosecution of those suspected to be
responsible for the death of a child during home bifih cannot be regarded as a
harassment of home birth care providers being involved in such births or as an
attempt to dissuade mothers from exercising their ght to self-detemination in
respect ofhome birth.

6. As regards the applicant's argunents that she lives in Budapest, very close to a
hospital, the Govemment note that the tragic event which prompted the
Parliamentary Commissioner to issue a recommendation on the regulation of
home birth in October 2007 had occurred also in Budapest, a few minutes away
from a hospital. Therefore the vicinity of a hospital is not a decisive factor in
assessing tho safery or risks of home birth. Emergency seffices arc indeed
available in Hungary and the applicant and all pregnant women have equal access
to them. Howevel, those selvices are not considered to be of such an exuberance
that it could make it reasonable to encourage women to give bifth at home, that is
to generate possibly more demand for those servrces.



7. The applicant admits that statistios do not support her argument that the petty
offence proceedings have the effeot of dissuading motheÍs from exelcising their
fight to self-detetmínation by choosing to give birth at home ($ 15 of oA).
However, she fails to explain, let alone substántiate, why .tho oppbsite of it is
more Iealistio''. Taking jnto consíderation the latency of planned home birtb, as
the app]icant suggests, strengtheís the GovernrneÍt,s position: if there are even
more planned home biÍths in Hungary than shoNn by tbe statistics, that can haÍdly
support the argument that pregnant women are dissuaded from giving birth at
home with or without Drofessional assistMce.

8. As regalds the last sentenoe of $ 15 ofthe Government's observatioís of 17
May 2010 stating tlút.1herc were no cases lepofted when the mother's or the
íewbom child,s life or health were put to danger by lack of plofessional
assistance at 1'q!,' b1.4,:' y!!9h w4s mlqund9rytqqq J the applicaí!' t!9
Government wish to clariry that they did not refer to any criminal proceedings
(neither hefe noÍ in $ 16 of their observations)' This sentence simply stated the
faot that no such event had happened which would suppoÍt tbe applioant,s
assumption that women giving birth at home are indeed missing the health care
assistance they are in need of. Therefore there is no evidence that home birth care
professionals are dissuaded by legislation to provide assistance to those who are in
need of it or that obtaining the necessary health care assistance is made impossible
by the impugned legal provision or by the lack of regulation of home btuth or that
there arc any legal obstacles preventing women from exercising thoir right to self-
detemínation in lespect of gíving bitth.

9. In light of the foregoing, the Govemmeít maintain their arguments a1rd
conolusions set out in their observations of 17 May 2010 as regaÍds the
admissibiliry and merits ofthe above application under Article 8, taken alone or in
conjunction with Article 14 ofthe Convention.

10. As regards the claims for costs, the Govemment are of the opinion tiat they
are not justiÍied since the Govemnent are not aware that the Cout has ever
reimbulsed the costs ol filing third paÍty inteNentions.

Budapest, 14 September 2010
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